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Abstract
The subject of this study is the analysis of the text of Modestinus D. 49.14.10. This 

is an excerpt rarely interpreted by Romanists. The aim of this analysis is to show its 
significance for the author, Justinian compilers and contemporary romanists. The 
implementation of this goal is achieved through the application of the legal-historical 
and dogmatic analysis of this text. The most important, however, is the analysis of the 
original location by Modestyn. This will allow showing the meaning that the author 
gave him. The result of these interpretive procedures is the demonstration that it 
was a text guaranteeing the freedom of oral and written expression of advocates or 
trial lawyers in the judicial proceeding against the tax office. Thus, the fragment of 
Modestinus became an archetype of modern lawyer’s immunity, consisting in the 
possibility of free discussion and argumentation during court hearings and in legal 
opinions.

Keywords: tax law, in dubio pro tributario, Roman law, ius commune, state empire, 
interpretation of law, freedom of speech of lawyers.

The characteristics of the state treasury  
in ancient Rome

The tax system in ancient Rome was quite strongly enlarged at the end of 
the republic (Fernández de Buján, 209, p. 1-32; Pikulska-Radomska, 2013, 
p. 101-105; Świrgoń-Skok, 2010, p. 243-253; Tarwacka, 2010, p. 173-185; 
Kuryłowicz, 2005, p. 217-223; Hopkins, 2000, p. 253-267). This is confirmed 
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by numerous normative acts passed by people’s assemblies (comitia), senate 
(senatus consulta) and, in principate, by emperor’s constitution (Cvet. Calig. 
40; Plin. Paneg. 37; Kamiennik, 1971, p. 9-38). The tax system was also 
encapsulated in studies by prudentes. Despite, the extensive legislation and 
doctrine under Roman law, an independent branch of financial law has not 
been developed.

From the analysis of sources, it appears that the various public contributions 
were essentially divided into vectigal (D. 50.16.17.1: “Publica” vectigalia 
intellegere debemus, ex quibus vectigal fiscus capit: quale est vectigal portus vel 
venalium rerum, item salinarum et metallorum et picariarum.) and tribute. 
Originally, the concept of tributa was related to the occasional public tribute 
imposed by the senate on the need e.g. war. After 167 BC, this term meant 
certain public contributions paid by the province, e.g. tributum capitis or salt 
tributum, taxes on the basis of the census. It should be noted, however, that 
these terms were often used interchangeably.

An apparatus for collecting and enforcing tax receivables was built to 
support the collection of public tributes. Over time, it underwent numerous 
transformations. The most important of them includes the transformation 
of the state treasury from aerarium (Agudo Ruiz, 2016, p. 158-159) to 
fiscus (Alpers, 1995; Brunt, 1966, p. 75-91; Millar, 1963, p. 29-42), which 
happened with the change of the political system from the republican to 
the principate. This change was caused by the departure from the concept 
of a state identified with the Roman nation (populus Romanus) for a state 
based on the ruling one.

Originally, fiscus was a private property of the emperor. However, with the 
increase of its omnipotence, this property became public. The components of 
the fiscus understood in this way were referred to as res in patrimonio fisci, it 
means, there were things that are money and valuable items at the disposal of 
the emperor, not the Roman people. This, moreover, became a multicultural 
nation, for which the bond was no longer the senate or the previous ius 
Quiritum, but the emperor’s person (Agudo Ruiz, 2006, p. 161).

From the constitutional point of view, it was important, however, that 
the goods in the possession of the emperor began to be perceived as private 
property. This meant that similar rules could be applied to it as in the case of 
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other private properties. Although, we cannot forget about many privileges 
enjoyed by fiscus (Lenz, 1994).

The new treasury of the state had not only a system of prosecution and 
enforcement of public charges, but also protection of its interests, analogous 
to the protection of property interests of other private entities. For this 
purpose, procurator was appointed, and then advocatus fisci, – a lawyer, an 
advocate, whose task was to perform the function of a fiscal trial deputy in 
fiscal disputes with private persons (Agudo Ruiz, 2006, p. 11).

The need to protect the interests of the tax authorities against claims of 
private persons – contra fiscum – is shown by many preserved sources of law 
(D. 49.5.6) but also by literary sources (Plin. Paneg. 37).

Arguments from the location  
of fragment D. 49.14.10

The adoption of the state treasury construction as a kind of legal entity 
gave the private person the possibility of having litigation before courts in tax 
matters. The opinions of lawyers, also the advocates played and are playing 
till now an important role in these disputes. Such opinions in favor of the 
client, and contrary to the interests of the ruler, could be assessed negatively 
by imperial officials. It is possible that they could even meet with negative 
retaliation. In this perspective, the text written by the late classical lawyer  
– Modestinus should also perceive. This passage is basically overlooked by 
Romanist literature (Lenz, 1994).

D. 49.14.10 (Modest. l. sing. de praescriptionibus): Non puto delinquere 
eum, qui in dubiis quaestionibus contra fiscum facile responderit. 

This text was already the subject of my previous study from 2015 (Sitek, 2015, 
p. 55-62), which was aimed at solving other issues. Currently, the aim of the 
analysis of the text of Modestinus is to show its original meaning. To achieve this 
goal, a legal-dogmatic and a legal-historical-comparative analysis will be used.

The text itself is rather laconic, which is why it is not clearly understood 
after the first, cursory reading. Hence, the dogmatic analysis of this text 
requires first to clarify its initial location, it means, we need to carry out 
the arguments from the collocation. Then, a linguistic interpretation will 
be needed, it means, an explanation of the terminology appearing in this 
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passage. In the end, thanks to the system and functional interpretation, it will 
be possible to finally explain the content and functions of this text.

The passage D. 49.14.10 comes from a monograph entitled On procedural 
pleadings. From Palingenesi iuris civilis vol. 1 O Lenel, it appears that only four 
fragments from this work have survived and they are rather loosely connected with 
each other. One cannot even say that their common denominator is the issue of 
procedural charges. Only the first of these passages (D. 5.2.12) expressly refer to 
the allegations regarding the raising of querella inoficiosi tetstamenti. The second 
fragment (D. 49.1.20) contains substantive (pr.) and procedural provisions (1-2) 
regarding appeals against a court decision. The third fragment (D. 50.16.106) 
concerns the letters of reference (dimissoriae litterae). In the end, there is the most 
interesting text for us, in which there is also no reference to the procedural charges.

The above analysis of the content of the preserved fragments of 
a monograph by Modestinus entitled Libro singulari de praescriptionibus 
allows us to state that the compilers retained only those fragments that were 
useful for them for the argumentation of other procedural and substantive 
matters, rather unrelated to the issue of procedural charges. However, 
removing those fragments from the original context deprived them of their 
original meaning. It is also difficult to say whether the current wording of 
D. 49.14.10 is original or whether it has been worked for the needs of the 
concept of material arrangement in book 49 under the title 14.

Analysis of the particular case 
The answers to the problem posed in the previous sentence should be 

sought from the texts preceding the subject fragment. It is interesting that the 
earlier two fragments, i.e. D. 49.14.8 and 9 are also written by Modestinus.  
The first of them comes from the work entitled Libro quinto regularum (5th book 
– law rule: Bonorum fisco vindicatorum actores venundari a procuratoribus 
non possunt, et, si distrahantur, irritam fieri venditionem rescriptum est.). The 
second comes from the libro septimo decimo responsorum, which is from 
the 17th book – legal responses. The closer relationship is between fragment  
D. 49.14.10 and the text immediately preceding it.

D. 49.14.9 (Modest. l. 17 resp.): Lucius Titius fecit heredes sororem suam 
ex dodrante, uxorem Maeviam et socerum ex reliquis portionibus: eius 
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testamentum postumo nato ruptum est, qui postumus brevi et ipse decessit, atque 
ita omnis hereditas ad matrem postumi devoluta est. Soror testatoris Maeviam 
veneficii in Lucium Titium accusavit: cum non optinuisset, provocavit: interea 
decessit rea: nihilo minus tamen apostoli redditi sunt. Quaero, an putes extincta 
rea cognitionem appellationis inducendam propter hereditatem quaesitam. 
Modestinus respondit morte reae crimine extincto persecutionem eorum, quae 
scelere adquisita probari possunt, fisco competere posse.

The subject of the above passage is a dispute over who is to receive 
inheritance after Lucius Titus. Titus wrote down in the testament all property 
to his sister, his wife – Maevia’s and to his father-in-law. The size of the shares 
in this case does not matter. The testament was overthrown as a result of 
the birth of a posthumous child who died shortly thereafter. As a result, his 
wife Maevia inherited all of Tytus’ estate. The dispute about the inheritance 
started when the sister of the deceased accused the widow of poisoning her 
son, which, however, she did not prove in the first instance. Consequently, 
the sister of the deceased Titus appealed. However, before the decision was 
settled, the accused person died. Thus, a procedural problem arose, namely  
– whether the appeal proceedings should go on?

Modestinus proposed a decision according to which, after the death of 
the accused person, it is no longer possible to speak about a crime, and thus 
it is unfounded to continue the appeal proceedings. However, the death of 
the accused person did not lead to the abrogation of the suspicion of a crime, 
as a result of which Maevia could take over the inheritance. Under the 
Roman law, no one could benefit from a crime. In this case, the benefit was 
ex lege to the tax office. Hence, according to Modestinus, it was necessary 
to conduct proceedings not against, but in the case, to determine whether 
a crime had occurred. A positive outcome would result in the transferring of 
the inheritance to the tax office.

The role of advocate in cases against  
the tax office

The analysis of the fragment D. 49.14.9 somehow justifies the placement 
by the compilers of the next text written by Modestinus D. 49.14.10. This 
relationship should be seen in the fact that the legal problem in the dispute 
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with the tax authorities was based on the help of a lawyer who issued a legal 
opinion in this matter. This opinion was probably unfavorable for the tax 
office. The aim of such an editorial procedure carried out by the compilers 
was to exclude the possible liability of the lawyer for unfavorable opinions 
of the tax office. Moreover, the lawyer’s opinion was not a decision, but an 
accepted line of defense. The resolution of the dispute should be the result 
of the whole proceeding in this case, as a result of which it could turn out 
that no crime has been committed or that the crime cannot be proved. If that 
happened, then the inheritance after Tytus would be transferred to the heirs 
of Maevia. According to Modestinus, this legal opinion, unfavorable for the 
tax authorities, could not constitute an attitude to accuse the lawyer of acting 
contrary to the interests of the tax office.

There is no doubt, therefore, that the purpose of this brief passage of  
D. 49.14.10 was to release the lawyer from responsibility for providing legal 
opinion against or ambiguously coincident with the interests of the tax office. 
So, using the modern concepts, Modestinus initiated the concept of freedom 
of speech by a lawyer. 

A further deepening of the analysis of Modestinus D. 49.14.10 requires 
analysis of the translation of this fragment into contemporary languages, 
especially English language. The particular attention should be given to 
explain the meaning of the three terms: delinquere, contra fiscum and facile.

According to S.P. Scott, this text should be translated into English in the 
following way: I do not think that he violates his duty who, in questions which are 
doubtful, readily answers against the Treasury, it means that the interpretation 
of the tax obligation against the tax office does not constitute a violation of 
obligations. The verb delinquere essentially means: to commit a crime, to sin, 
to make the mistake (Heumann, Seckel, 1958, p. 128). Modestinus’s passage is 
therefore a clear statement that the offense is not committed by anyone who 
interprets the tax law against the interests of the tax office. In the same way, 
the Digest is translated into Polish language.

The term contra fiscum, used by Modestinus in D. 49.14.10, should 
be understood literally, that is against the interests of the tax office. 
The confirmation of this interpretation can be found in the Constitutio 
Antoniniana (Edict of Caracalla) which is mentioned below.
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C. 10.9.1: Imperator Antoninus . Causas, in quibus contra fiscum iudicatum 
est, intra triennium retractari posse, et post id tempus, si praevaricatio arguatur 
vel manifesta fraus probetur, notum est. * ANT. A. ARISTAEO. *<A 212 
PP.NON.IUL. DUOBUS ASPRIS CONSS.>

In the constitution from the year 212, thus coming more or less from the 
same period as the subject text of Modestinus, it was decided that in cases where 
the sentences unfavorable to the tax office were passed, they could be resumed 
within three years. The exception to this rule was the issuance of a ruling 
against the tax office as a result of collusion between parties (praevaricatio), 
for example, a deputy taxpayer and the state treasury (advocatus fisci) (Sitek, 
2009), or as a result of abuse of law (D. 1.3.30: Fraus enim legi fit, ubi quod 
fieri noluit, fieri autem non vetuit, id fit: et quod distat hryton apo dianoias, hoc 
distat fraus ab eo, quod contra legem fit. See Behrends, 1982). In such cases, 
there was no time limit to resume the proceedings.

The Constitutio Antoniniana allows looking at D. 49.14.10 through the 
prism of the procedure used in cases where one of the parties was the tax 
office represented by advacatus fisci.

D. 49.14.7 (Ulp. 54 ad ed.): Si fiscus alicui status controversiam faciat, 
fisci advocatus adesse debet. Quare si sine fisci advocato pronuntiatum 
sit, divus Marcus rescripsit nihil esse actum et ideo ex integro cognosci 
oportere. 

The other party could also use a trial lawyer, an advocate who had 
to establish a defense line for his client’s needs, undoubtedly contrary to 
the interests of the tax office. Modestinus in his statement preserved in  
D. 49.14.10 stated that the defender, in preparing the argumentation in favor 
of his client, de facto formulated it in contradiction with the interests of the 
tax office (contra fiscum).

Such a conclusion of Modestinus was extremely important for lawyers’ 
practice in disputes with tax authorities. The position of the state or the 
emperor was very strong. As it is in the described event from the reign of 
Caligula (Svet. Calig. 40), it must have been risky to formulate a legal opinion 
contrary to the interests of the tax office. 

This explains the meaning and role of the third term, significant for the 
passage D. 49.14.10 – the term: facile. Forming an opinion by a lawyer from 
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the counter-party to the tax office had to be logical, but also easy, based on 
the interpellation of facts in such a way that the whole thing looked good to 
his client.

Confirmation of the above course of argument can be found in the text of 
Ulpius Marcellus, a lawyer living in the second century after Christ (Kunkel, 
2001, p. 213).

D. 50.17.192.1 (Marcellus 29 dig.): In re dubia benigniorem interpretationem 
sequi non minus iustius est quam tutius.

According to Marcellus in doubtful situations, relying on a more favorable 
interpretation of the factual or legal status, is not so much just, but rather 
safe (Palmirski, 2007, p. 309). J.A. Crook’s states that the duty of an attorney 
in ancient Rome was to use such arguments to ensure the winnings of his 
client in the process (Crook, 1995; D. 50.17.141 pr.: Quod contra rationem 
iuris receptum est, non est producendum ad consequentia.).

The future of the Modestinus text from  
the Middle Ages to the twentieth century
The passage of Modestinus D. 49.14.10, not only in Roman law, was 

considered as an extraordinary rule. The rule in dubio contra fiscum resulting 
from the text of Modestinus was contrasted with the rule in dubio pro fisco 
rule. Due to the strong interest of the rulers, it was not widely used in ancient 
Rome, and it was almost completely incomprehensible in Middle Ages law. 

According to M. Gregga, the rule in dubio contra fiscum was marginalized 
by speakers and commentators. Accursius argued that the right or interest of 
the tax office is always stronger – forte est ratio quia (fiscus) dives est. Besides, the 
very tax system in the Middle Ages was quite complicated. The interpretation 
of the law was narrow and literal. It was a rule generally applicable in ius 
commune. This does not mean that at that time, there were no ways to avoid 
paying taxes. Bartolus de Saxoferato described the case of avoiding the place 
tax from merchants selling goods on the market. The merchants of skins and 
sheepskin wanted to avoid paying the tax. Therefore, their goods they wore 
on their shoulders. They have just referred to the strict interpretation of the 
law. It was not possible, therefore, to enforce from them the tax payment for 
using the place (Greggi, 2008, p. 26-27).
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The exact translation and interpretation of the law was also adopted in the 
Napoleonic Code (Szczerbowski, 2014, p. 43-50; Ciućkowska 2017, p. 139-149;  
Mańko, 2017, p. 207-234). The change in the interpellation of tax law 
regulations took place only in the 20th century. This was evidenced by the 
jurisprudence of courts of individual European countries. In the end, the civil 
rights were guaranteed in the constitutional provisions, which balanced the 
unquestionable strong position of the state and its apparatus. Balancing of the 
interests of private citizens and the state in the public tributes was also based 
on Council Directive 1990/434 / EEC. The provisions of this directive also 
contain guidelines on combating tax avoidance within the European Union 
(OJ L 225, 20/08/1990 P. 0001 – 0005; Lázaro Guillamón 2017, p. 269-279).

In dubio pro trubutario a and the lawyer’s 
immunity in Polish law 

In the Act of 29th August 1997 on the Tax Ordinance (Journal of Laws 
of 2017, item 201), the Polish legislator decided that irrelevant doubts as to 
the content of tax law provisions are settled in favor of the taxpayer. The rule 
in dubio pro tributario as a legal provision has been in force in the Polish 
legal system since 1 January 2016. This rule, however, already functioned in 
Polish law as a rule of tax law in doctrine and case law. It has its source in the 
content of the article 2, the article 84, and the article 217 of the Constitution 
of the Republic of Poland. This rule applies when the tax law provisions are 
unclear. Therefore, the taxpayer’s interpretation is considered to be correct, 
as long as the administrative court or another competent authority does not 
state something else. Thus, the issue of an opinion by a lawyer or a tax advisor 
against the interest of the Treasury cannot be recognized by tax authorities 
or administrative courts as a crime or as an offense to the profession’s dignity 
(Dzwonkowski, 2018, Legalis).

Finally, it should be added that in the literature, however, one can also see 
an opinion that the principle in dubio pro tributario is not practically applied 
in practice, especially in the practice of administrative courts. These courts, 
despite allegations raised by taxpayers and their deputies, consider that the 
provisions of law are unambiguous and do not raise any interpretation doubts 
(Dzwonkowski, 2018, Legalis).
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Issuing a legal opinion, writing pleadings or statements during a case 
involving the tax office cannot give rise to the liability of a lawyer, even if his 
or her statements are against the state. Based on the article 8 passage 1 of the 
Act of 28th may 1982 on the advocacy (Journal of Laws of 2017, item 2368), the 
advocate, while exercising the advocacy profession, uses the freedom of speech 
and writing within the limits set by the advocacy duties and legal provisions 
(The article 11, passage 1 of the Act of 6th July 1982 on Legal Counsel 
(consolidated text – Journal of Laws of 2017, item 1870) and the article 37a, 
passage 1 of the Act of 5th July 1996 on tax advisory services (consolidated 
text – Journal of Laws of 2018, pos. 377). This is professional immunity. Only 
abuse of this freedom may be punished.

 
Conclusion

An undoubted success of the Romans was the development of the concept 
of the tax office as an entity subject to the rules of private law. And although 
in Rome itself, and then in the Middle Ages, up to the twentieth century, 
this concept was implemented differently, it in the modern era, it plays an 
important role in the process of protecting the rights of the individual towards 
a state with specialized office apparatus. As a result, it became possible to 
settle fiscal disputes before common courts.

 In the principate, in the fiscal disputes, the parties could have appeared 
with the help of the legal representatives – it means with the help of the 
advocates. On the side of the tax office, from the second century, advocatus 
fisci was obligatory. But on the other side could also be an attorney who, for 
the needs of the proceedings, formulated opinions that were often contrary 
to the interests of the tax office. The fragment of Modestinus D. 49.14.10 is an 
expression of contemporary freedom of speech and writing – it means, the 
lawyer’s, legal adviser’s or tax adviser’s immunity. It is the oldest known text 
guaranteeing the release of a lawyer from responsibility for written or spoken 
words during fiscal processes.
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